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Terms of reference 

1. That the House notes the report of the Independent Legal Arbiter, the Hon Keith Mason AC 
QC, dated 21 October 2014, on the disputed claim of privilege on the VIP Gaming Management 
Agreement. 

2. That, in view of the particular circumstances of this matter, the Privileges Committee inquire into 
and report on the implementation of the report of the Independent Legal Arbiter. 

3. That for the purpose of this inquiry: 

 (a) the Clerk be authorised to release to the committee a copy of the VIP Gaming 
Management Agreement, together with the claim of privilege over the Agreement made by 
the Government and the written dispute as to the validity of the claim of privilege over the 
Agreement lodged with the Clerk by Dr Kaye on 13 October 2014, 

 (b) the committee clerk be authorised to make copies of the VIP Gaming Management 
Agreement, and the associated documents referred to in paragraph 3(a), for use by 
members, and 

 (c) the committee adopt, at its first meeting to consider this reference, measures to ensure the 
strict confidentiality of the Agreement and associated documents. 

4. That, in accordance with standing order 224, the documents released to the committee may not, 
unless authorised by the House, be disclosed to any person other than a member or officer of the 
committee, or a witness appearing before the committee at an in camera hearing. 

5. That notwithstanding anything to the contrary in the resolution establishing the committee, for 
the purposes of this inquiry: 

 (a) the committee consist of eight members, and 

 (b) the additional member be Dr Kaye. 

6. That the committee report by Tuesday 11 November 2014. 
 

These terms of reference were referred to the Committee by the House on Thursday, 23 October 2014. 
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Committee membership 

 

The Hon Trevor Khan MLC The Nationals Chair 

The Hon Amanda Fazio MLC Australian Labor Party Deputy Chair 

The Hon David Clarke MLC Liberal Party   

The Hon Jenny Gardiner MLC The Nationals   

Dr John Kaye1 The Greens  

The Hon Natasha Maclaren-Jones MLC Liberal Party  

Revd the Hon Fred Nile MLC Christian Democratic Party 
(Fred Nile Group) 

 

The Hon Peter Primrose MLC Australian Labor Party  

   

 

                                                           
1  Dr Kaye was appointed as a member of the committee for the purpose of the inquiry into the 

Crown Casino VIP Gaming Management Agreement on 23 October 2014. 
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Chair’s foreword 

The Crown Casino VIP Gaming Management Agreement was executed in July 2014 between the 
Independent Liquor and Gaming Authority and four ‘Crown’ corporations. It concerns the operating 
conditions under which Crown may operate a restricted gaming facility at Barangaroo in Sydney. The 
Agreement is largely but not entirely in the public domain.  

In September 2014, the House ordered the production of the unredacted version of the Agreement to 
the House. It was produced by the Department of Premier and Cabinet in October, but privilege was 
claimed over the Agreement. Dr John Kaye MLC subsequently contested the claim of privilege over 
certain sections of the Agreement, whereupon in accordance with the procedures under standing order 
52, the Agreement was released to an Independent Legal Arbiter, the Honourable Keith Mason AC 
QC, for evaluation and report as to the validity of the claim of privilege over the contested sections. In 
his report to the Council, Mr Mason did not uphold the validity of the claim of privilege over the 
contested sections.  

Given the importance of this matter, on the motion of Dr Kaye, the House referred terms of reference 
to this committee requiring the committee to inquire into and report on the implementation of the 
report of the Independent Legal Arbiter. The committee has done so, receiving three further 
confidential submissions as part of its inquiry.  

Having reviewed the matter in light of the further submissions, the committee supports the findings of 
Mr Mason in his report on the disputed claim of privilege over the Crown Casino VIP Gaming 
Management Agreement. The decision whether or not to implement the advice of Mr Mason rests with 
the House.  

I thank the other members of the committee for their contribution to this inquiry and also thank the 
committee secretariat for its support.   

 

 

The Hon Trevor Khan MLC 
Chair 
 

  



LEGISLATIVE COUNCIL      

The Crown Casino VIP Gaming Management Agreement 
 

 
 

viii Report 72 - November 2014 
 
 

Summary of finding and recommendation 

Finding 1 14 
The committee supports the findings of the Independent Legal Arbiter, the Honourable Keith 
Mason AC QC, in his report on the disputed claim of privilege over the Crown Casino VIP 
Gaming Management Agreement. 

Recommendation 1 14 
That the House adopt the findings of the Independent Legal Arbiter and order that a copy of the 
Crown Casino VIP Gaming Management Agreement be laid upon the table by the Clerk with 
only the following portions of the Agreement redacted and available to members of the 
Legislative Council only: 

  the particular date in the third definition at issue in clause 1.1 

  clause 8 in its entirety and the accompanying definition in clause 1.1 

  clause 12 in its entirety 

  the contents of schedule 2. 

That, before being laid on the table by the Clerk, the copy of the Agreement be released to the 
Department of Premier and Cabinet for redaction of the information identified above and 
returned to the Clerk within 24 hours for tabling in the House. 
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Chapter 1 Introduction 

 

This chapter discusses the establishment and conduct of this inquiry. 

The Crown Casino VIP Gaming Management Agreement 

1.1 The Crown Casino VIP Gaming Management Agreement (the ‘Agreement’) was executed on 
8 July 2014 between the Independent Liquor and Gaming Authority and four ‘Crown’ 
corporations: Crown Resorts Limited, Crown Sydney Property Pty Limited, Crown Sydney 
Holdings Pty Limited and Crown Sydney Gaming Pty Limited. It is a document of 77 pages 
addressing the operating conditions under which Crown may operate a restricted gaming 
facility at Barangaroo in Sydney.  

1.2 The vast majority of the Agreement was made public by the Independent Liquor and Gaming 
Authority on its website in September 2014. However, certain sections of the document, 
notably Schedule 1 and all references to its contents as well as some other matters were 
redacted and remained confidential. A copy of the redacted Agreement is at Appendix 1.  

The Crown Casino VIP Gaming Management Agreement order for papers 

1.3 The House ordered the production of the unredacted final and signed version of the Crown 
Casino VIP Gaming Management Agreement on Thursday 18 September 2014 through an 
order for papers moved under standing order 52.2 A return to order incorporating the 
Agreement and an index, together with a claim of privilege over the Agreement entitled 
‘Submission in support of claim for privilege by the Department of Premier and Cabinet’, was 
received out of session by the Clerk on Thursday 2 October 2014.3 In the index, the 
Department of Premier and Cabinet (DPC) claimed privilege over the full Agreement, 
notwithstanding the majority of it was in the public domain, citing: 

Commercially sensitive and confidential information in relation to the redacted clauses 
5.3, 8, 12, 16.1(a) and Schedules 1 and 2, and the related references to these clauses in 
the Contents table and Defined Terms (in clause 1.1). 

1.4 The grounds of the claim of privilege were developed by DPC in its ‘Submission in support of 
claim for privilege by the Department of Premier and Cabinet’, which was accompanied by 
letters from the Chief Executive of the Independent Liquor and Gaming Authority dated 29 
September 2014 and the General Counsel of Crown Resorts Limited dated 2 October 2014. 
Privilege was also asserted over the information set out in the claim of privilege and the two 
accompanying letters.  

1.5 On Monday 13 October 2014, the Clerk received from Dr Kaye a written dispute as to the 
validity of the claim of privilege over certain parts of the Agreement. The dispute identified 15 
sections of the Agreement, but sought the ‘lifting of privilege’ on only some of those sections. 

                                                           
2  Minutes, Legislative Council, 18 September 2014, p 99. 
3  Minutes, Legislative Council, 14 October 2014, p 124. 
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1.6 On Tuesday 14 October 2014, the Honourable Keith Mason AC QC, being a retired Supreme 
Court judge, was appointed as the independent legal arbiter to evaluate and report as to the 
validity of the claim of privilege. 

1.7 The House was notified of the receipt of the return to order, and the dispute lodged by Dr 
Kaye, when it sat on Tuesday 14 October 2014.4  

1.8 On Tuesday 21 October 2014, in response to a resolution of the House of Wednesday 15 
October 2014, a redacted version of the DPC claim of privilege was received from DPC and 
tabled in the House.5 A copy of the redacted claim of privilege is at Appendix 2.  

The report of the Independent Legal Arbiter  

1.9 The report of the Independent Legal Arbiter, Mr Mason, was received by the Clerk and tabled 
in the House on Tuesday 21 October 2014.6 The following day, the House ordered that the 
report be made public.7 A copy of the report of Mr Mason is at Appendix 3.  

1.10 In his conclusion to his report, Mr Mason indicated: 

In my evaluation, a valid claim of privilege is not established with respect to the 
matters presently contested by Dr Kaye. On this basis, the following portions of the 
Agreement should not be redacted: 

 the Contents table in its entirety 

 the first of the disputed definitions in clause 1.1 (being the term defined for the 
purpose of Schedule 1) 

 the third of the disputed definitions, save for the date it contains 

 clause 5.3 

 clause 16.1(b) 

 Schedule 1.8  

1.11 Mr Mason also indicated: 

... Dr Kaye does not presently dispute the claim of privilege touching: 

 the particular date in the third definition at issue in clause 1.1 

 clause 8 in its entirety and the accompanying definition in clause 1.1 

 clause 12 in its entirety 

 the contents of Schedule 2.9 

                                                           
4  Minutes, Legislative Council, 14 October 2014, p 124. 
5  Minutes, Legislative Council, 21 October 2014, p 174. 
6  Minutes, Legislative Council, 21 October 2014, p 173. 
7  Minutes, Legislative Council, 22 October 2014, pp 185, 189. 
8  Independent Legal Arbiter, ‘Report under standing order 52 on disputed claim of privilege: Crown 

Casino VIP Gaming Management Agreement’, 21 October 2014, p 7. 
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1.12 Mr Mason also observed that in preparing the report, one of the difficulties he experienced 
was that the claim of privilege by DPC was made over all the redacted sections in the 
Agreement in globo. As indicated, Dr Kaye contested privilege over only some of the sections.10  

Establishment of this inquiry 

1.13 Following the tabling of Mr Mason’s report, Dr Kaye gave notice for the privileged copy of 
the Agreement to be tabled in the House and made public, with certain parts remaining 
redacted.11 Subsequently, however, on 23 October 2013, on the matter coming on as formal 
business, Dr Kaye moved by leave that the matter be referred to this committee for inquiry 
and report by Tuesday 11 November 2014 on the implementation of the report of the 
Independent Legal Arbiter. A copy of the terms of reference is at page iv.  

1.14 The terms of reference added Dr Kaye as a member of the committee for the purposes of this 
inquiry.  

Conduct of this inquiry  

1.15 On receipt of the inquiry, the committee invited further submissions on the matter from Dr 
Kaye and DPC, and through DPC from Crown Resorts Limited and the Independent Liquor 
and Gaming Authority. Parties were invited to address specifically the claim of privilege over 
those sections of the Agreement on which Dr Kaye had disputed privilege. In doing so, the 
committee had an opportunity to address the concern raised by Mr Mason that the initial 
claim of privilege by DPC made at the time the Agreement was returned to the House 
covered all the redacted sections in the Agreement in globo, rather than the specific sections 
contested by Dr Kaye. 

1.16 In response, the committee received three submissions from the Independent Liquor and 
Gaming Authority, Crown Resorts Limited and Dr Kaye, which the committee resolved at the 
request of the authors should remain confidential. The committee did not hold any public or 
in camera hearings, as it had sufficient information to report back to the House on this matter.  

  

                                                                                                                                                                                                 
9  Ibid.  
10  Ibid. 
11  Notice Paper, Legislative Council, 23 October 2014, Item 2077, pp 1039-1040. 



LEGISLATIVE COUNCIL      

The Crown Casino VIP Gaming Management Agreement 
 

 
 

4 Report 72 - November 2014 
 
 

 
 



PRIVILEGES COMMITTEE
 

 

 Report 72 - November 2014 5 
 

Chapter 2 The claims of privilege over the Agreement 

 

In his report, the Independent Legal Arbiter, the Honourable Keith Mason AC QC, discussed three 
separate claims of privilege over the Crown Casino VIP Gaming Management Agreement: commercial 
confidentiality, statutory secrecy and public interest immunity. The committee examines these three 
claims of privilege in this chapter, before offering its own comment on this matter.  

The claim of commercial confidentiality 

2.1 In his correspondence dated 2 October 2014 accompanying the Department of Premier and 
Cabinet’s (DPC’s) claim of privilege over the VIP Gaming Agreement, General Counsel of 
Crown Resorts Limited argued that the redacted parts of the Agreement contain 
‘commercially sensitive’ information that is ‘commercial in confidence’. The correspondence 
further stated: 

Crown Resorts will suffer significant commercial detriment in the event that the 
redacted provisions are publicly disclosed. Crown Resorts agreed in good faith to 
provide the covenants and warranties contained in the redacted provisions on the 
basis that these provisions would be kept confidential.  If such redacted provisions 
were to be now made publicly available, there is a genuine risk that Crown Resorts’ 
competitors would be able to misuse such information in order to gain an unfair 
commercial advantage. 

… 

By disclosing these provisions publicly, Crown Resorts’ competitors would become 
aware of the significant commercial restrictions imposed on Crown Resorts and would 
be able to misuse this information to their advantage.  

2.2 DPC appeared to adopt a similar position in its ‘Submission in support of claim for privilege 
by the Department of Premier and Cabinet’, stating:  

The public disclosure of information that is commercially sensitive to a third party (i.e. 
Crown) and that is held by the Department of Premier and Cabinet may cause the 
third party to suffer significant commercial detriment in that its competitors and 
commercial partners may use the information to gain an unfair commercial advantage 
and/or an advantaged bargaining position. 

2.3 In his report, Mr Mason did not accept commercial confidentiality as a valid basis for a claim 
of privilege, at least in this instance. Mr Mason also more generally indicated that ‘[b]y itself, 
“commercial-in-confidence” does not establish a relevant privilege’.12  

2.4 The claim that a document is privileged based on commercial sensitivity was not examined in 
the decision of the Court of Appeal in Egan v Chadwick.13 However, the committee notes that 
the matter has been examined by Arbiters on a number of occasions since.   

                                                           
12  Independent Legal Arbiter, ‘Report under standing order 52 on disputed claim of privilege: Crown 

Casino VIP Gaming Management Agreement’, 21 October 2014, p 3. 
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2.5 In his previous report as Arbiter on the disputed claim of privilege relating to the WestConnex 
Business Case, Mr Mason indicated:  

“Commercial-in-confidence” and “privacy” are loose and often conclusive 
expressions. They are not in themselves recognised heads of privilege (even for 
courts). And it would be wrong to conclude that a stipulation to safeguard them in a 
government contract could or should erect an automatic bar to parliamentary scrutiny. 
The observations of Sir Anthony Mason in Commonwealth v John Fairfax & Sons Ltd 
(1980) 147 CLR 39 at 52 explain: 

“It may be a sufficient detriment to the citizen that disclosure of information 
relating to his affairs will expose his actions to public discussion and criticism. But 
it can scarcely be a relevant detriment to the government that publication of 
material concerning its actions will merely expose it to public discussion and 
criticism. It is unacceptable in our democratic society that there should be a 
restraint on the publication of information relating to government when the only 
vice of that information is that it enables the public to discuss, review and criticize 
government action.  

Accordingly, the court will determine the government’s claim to confidentiality by 
reference to the public interest. Unless disclosure is likely to injure the public 
interest, it will not be protected. 

The court will not prevent the publication of information which merely throws 
light on the past workings of government, even if it be not public property, so long 
as it does not prejudice the community in other respects.” 

2.6 Mr Mason continued that ‘[t]he House’s right of access to State papers and its legitimate 
power to publish them ancillary to its constitutional functions could be no less constrained.’14  

2.7 Mr Mason also largely rejected claims of commercial confidentiality in his report on the 
WestConnex Business Case, although he did endorse a claim of commercial confidentiality 
over two documents which were said to impact on the ongoing commercial negotiations with 
contractors for the WestConnex Project.15  

2.8 Previous arbiter reports by Sir Laurence Street adopted a similar position. In 2002, Sir 
Laurence Street, in his report on the Mogo Charcoal Plant, observed:  

Principles of transparency and accountability plainly outweigh the commercial in 
confidence considerations and the admittedly prospectively serious implications put 
forward by State Forests and ASO16 when considering a contract for a sale by the 
State of this magnitude. The administration of the timber resources of the State 
involves political, ecological and economic considerations of significant public interest 
and, I repeat, the magnitude of this transaction is such as to expose it to a clearly 
recognisable obligation of disclosure.17   

                                                                                                                                                                                                 
13  (1999) 46 NSWLR 563. 
14  Independent Legal Arbiter, ‘Report under standing order 52 on disputed claim of privilege: 

WestConnex Business Case’, 8 August 2014, pp 10-11. 
15  Ibid, p 12. 
16  Australian Silicon Operations Pty Ltd. 
17  Independent Legal Arbiter, ‘Disputed claims of privilege: Mogo Charcoal Plant’, 28 May 2002, p 10. 
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2.9 In 2006, Sir Laurence Street observed in his report on Luna Park Leases and Agreements: 

It is not open to an administrative public authority to shield documents from 
Parliamentary disclosure merely by inserting a commercial in confidence clause in 
them. In every such case the House will assess for itself … whether it is in the public 
interest that the documents be disclosed.18 

2.10 However, in 1999 and 2002, Sir Laurence Street did accept claims of commercial 
confidentiality in relation to the specific costs of power generation by an individual power 
generator, Delta Electricity, and the tender process for the M5 East Motorway.  

2.11 In the matter of Delta Electricity, Sir Laurence Street recognised the commercial sensitivity of 
the information provided by Delta Electricity, but in that instance, was not able to perceive 
any adequate countervailing public interest in the material being made available for public 
scrutiny and consideration.19 In the case of the M5 East Motorway, and the two documents 
over which Mr Mason did endorse privilege in the recent WestConnex Business Case report, 
both involved ongoing contractual negotiations with the Government.  

The claim of statutory secrecy 

2.12 In its ‘Submission in support of claim for privilege by the Department of Premier and 
Cabinet’, DPC summarised the accompanying correspondence of the Chief Executive of the 
Independent Liquor and Gaming Authority as follows: 

The Authority asserts that the redacted clauses contain information that has been 
assessed to be not suitable for public release in accordance with its secrecy obligations 
under the Gaming and Liquor Administration Act 2007 … and that the redacted 
information should not be publicly disclosed.  

2.13 In his report, Mr Mason rejected statutory secrecy, and specifically section 17 of the Gaming 
and Liquor Administration Act 2007, as a basis for claiming privilege over the Agreement, noting 
in passing that the Agreement has already been produced to the Council anyway. He observed: 

… Crown Resorts’, the Authority’s and DPC’s reliance on section 17 is misplaced, in 
my opinion. 

…  In light of the Council’s constitutional role, which includes the oversight of the 
Minister who is expressly mentioned in section 17(2)(d), I cannot conceive that the 
Council is disadvantaged in comparison to the bodies mentioned in section 17(7) 
[ICAC, police etc]. Nor is Parliament a “court” within the scope of section 17(4). And 
Parliament has certainly not delegated to the Authority the function of certifying 
conclusively as to the public interest in the present context. 

In my opinion, statutory non-disclosure provisions will only affect the powers of the 
Council if they do so by express reference or necessary implication.20  

                                                           
18  Independent Legal Arbiter, ‘Disputed Claim of Privilege: Luna Park leases and agreements’, 19 June 

2006, p 2. 
19  Independent Legal Arbiter, ‘Disputed Claim of Privilege: Delta Electricity’, 14 October 1999, p 6. 
20  Independent Legal Arbiter, ‘Report under standing order 52 on disputed claim of privilege: Crown 

Casino VIP Gaming Management Agreement’, 21 October 2014, p 5. 
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2.14 The committee notes that as a general principle, the powers and immunities of the parliament, 
including the power to order the production of papers, are not affected by a statutory 
provision unless the provision alters the law of privilege by express words, although it is 
potentially possible that privilege may be altered by necessary implication. The original and 
principal authority for this position is the 1870 decision of the House of Lords in The Duke of 
Newcastle v Morris,21 in which the Lord Chancellor, Lord Hatherley, observed: 

It seems to me that a more sound and reasonable interpretation of such an Act of 
Parliament would be, that the privilege which had been established by Common Law 
and recognised on many occasions by Act of Parliament, should be held to be a 
continuous privilege not abrogated or struck at unless by express words in the statute 
…  22 

2.15 Odgers’ Australian Senate Practice expresses the same position: ‘It is … a fundamental principle 
that the law of parliamentary privilege is not affected by a statutory provision unless the 
provision alters that law by express words’.23 

2.16 Similarly, New South Wales Legislative Council Practice cites authority for the fact that statutory 
secrecy provisions have no application to the conduct of committee inquiries, despite 
assertions from time to time by Governments to the contrary.24  

2.17 The Council has also received a number of legal opinions from Mr Bret Walker SC repeatedly 
confirming the same position. In his most recent opinion in 2012 considering statutory 
secrecy provisions such as those in the Crime Commission Act 2012 and the Police Integrity 
Commission Act 1996, Mr Walker observed: 

For the following reasons, in my opinion the statutory provisions to this effect should 
not and will not be construed by a court of law to deny Parliament (and one of its 
Houses’ delegates, GPSC No 4) the power to compel such answers.  

It is noted that these provisions explicitly permit certain senior officers to lift the 
obligation of secrecy if in their opinion the public interest so requires. To put it mildly, 
it would be surprising if that overarching judgement had been reposed by legislation in 
those officers by provisions which denied the legislators themselves the responsibility 
to judge the public interest in requiring answers to questions deemed proper to be 
asked. The more so, given that the parliamentary role of securing accountability of 
government activity has been described as “the very essence of responsible 
government” according to a view cited approvingly in the High Court of Australia: 
Egan v Willis ( 1998) 195 CLR 424 at 451. 

A further important feature of the Crime Commission Act and the Police Integrity 
Commission Act is that both agencies are, as would be expected given their functions, 
required to report (directly or indirectly) to the Houses of Parliament. It would be 
odd, bordering on perverse, if these provisions were to be read as somehow informing 

                                                           
21  (1870) LR 4 HL 661. 
22  (1870) LR 4 HL 661 at 668. 
23  Harry Evans and Rosemary Laing (eds), Odgers’ Australian Senate Practice, 13th ed, 2012, p 66. 
24  Lynn Lovelock and John Evans, New South Wales Legislative Council Practice, Federation Press, 2008, 

pp 512-516. 
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Members of matters they could not pursue further through means such as questioning 
in GPSC No 4.25 

2.18 Most recently, a legal opinion provided directly to the Government by the Solicitor General 
and Ms Mitchelmore of Counsel dated 9 April 2014, concerning a number of matters relating 
to the order for papers process, indicated that:  

It is reasonably clear that the following authorities, although referring specifically to 
the role of parliamentary committees, would take the view that a statutory non-
disclosure provision could only affect the powers of the Council if it did so by express 
reference or necessary implication: 

•  Lovelock and Evans, New South Wales Legislative Council Practice (Federation 
Press, 2008) at 512-516; 

•  Odgers, Australian Senate Practice (Commonwealth of Australia, 2008) at 66; 

•  1985 joint opinion by the then Commonwealth Attorney General, Mr Bowen 
and the then Commonwealth Solicitor General, Dr Griffith QC (cited in 
Odgers); and 

•  Opinion of Mr Walker SC of 2 November 2000 cited in Lovelock and Evans at 
514. 

We are inclined to agree that this view accords with the role of the Parliament in a 
system of responsible and representative government, although the matter can hardly 
be free from doubt and it is not possible to predict with confidence what view a court 
might take on this issue.26 

The claim of public interest immunity 

2.19 In its ‘Submission in support of claim for privilege by the Department of Premier and 
Cabinet’, DPC stated that: 

… the redacted clauses from the Agreement are privileged and should not be made 
public on the grounds of public interest immunity because the public interest in their 
disclosure is outweighed by a competing public interest in their suppression. 

2.20 DPC further elucidated this claim of public interest immunity by citing concerns that the 
release of information obtained confidentially by a New South Wales regulatory agency may 
prejudice the regime for sharing of intelligence amongst regulators, may prejudice third parties 
from cooperating with such regulators in the future, could inappropriately and unfairly lead to 
adverse public imputation against particular third parties, and could ‘prejudice current or 
future contractual or other relationships between Government and the private sector’. 

2.21 In his report, Mr Mason did not accept these propositions, at least in the general form in 
which they were put. He observed: 

                                                           
25  Brett Walker SC, ‘Legislative Council Committee – Secrecy provisions’, 12 November 2012, p 2. 
26  M.G.Sexton SC and A.M.Mitchelmore, ‘Question of powers of Legislative Council to compel 

production of documents from Executive’, 9 April 2014, pp 7-8. 



LEGISLATIVE COUNCIL      

The Crown Casino VIP Gaming Management Agreement 
 

 
 

10 Report 72 - November 2014 
 
 

In any public interest calculus one needs to address and weigh the reasons said to 
indicate a risk of harm to the public interest, before addressing and weighing the 
factors supporting openness. I fail to detect any legitimate basis for suppressing the 
existence and broad subject-matter of these clauses and of the two Schedules. Nor do 
I understand how it could be in the interest of good government in New South Wales 
for there to be suppression of the fact that these matters have been addressed in the 
Agreement at the behest of the Authority and with the approval of the Minister.27  

2.22 The committee notes that at its essence, a claim of public interest immunity is a claim that it is 
not in the public interest for certain information to be made public. The common law 
formulation of public interest immunity stated in Sankey v Whitlam, and cited by DPC in its 
claim of privilege, is as follows: 

[T]he court will not order the production of a document, although relevant and 
otherwise admissible, if it would be injurious to the public interest to disclose it.28  

2.23 In Egan v Chadwick, all three members of the Court of Appeal agreed that the Council’s power 
to order the production of documents extended to state papers subject to a claim of public 
interest immunity, on the basis that such a power is reasonably necessary for the exercise of its 
legislative function and its role in scrutinising the executive.   

2.24 In his judgement in Egan v Chadwick, Spigelman CJ noted that where public interest immunity 
arises in court proceedings, the trial judge is required to balance conflicting public interests – 
the significance of the information to the issues in the trial, against the public harm from 
disclosure. Similarly, where public interest immunity arises in parliamentary proceedings, a 
balance must be struck between the significance of the information to the proceedings in 
Parliament, against the public harm from disclosure.29  

2.25 In his judgement in Egan v Chadwick, Priestley JA noted that where claims of public interest 
immunity arise in judicial proceedings, the courts have the power to compel the production of 
documents by the executive government in respect of which immunity is claimed, for the 
purpose of balancing the public interests for and against disclosure. He continued that the 
function and status of the Council in the system of government in New South Wales requires 
and justifies the same degree of trust being reposed in the Council when dealing with 
documents in respect of which the executive claims public interest immunity. Accordingly, in 
exercising its powers in respect of such documents, the Council has a duty analogous to that 
of a court of balancing the public interest considerations, and a duty to prevent publication 
beyond itself of documents the disclosure of which will be inimical to the public interest.30 

2.26 The committee notes that in his report, Mr Mason entered into a process of weighing up and 
balancing the competing public interests. In doing so, he followed the practice of past arbiters. 
Of note, in October 2005, in the report on the Cross City Tunnel—Second Report, Sir 
Laurence Street made the following observations on Parliament’s role in evaluating the public 
interest:  

                                                           
27  Independent Legal Arbiter, ‘Report under standing order 52 on disputed claim of privilege: Crown 

Casino VIP Gaming Management Agreement’, 21 October 2014, p 7. 
28  Sankey v Whitlam (1978) 142 CLR 1 at 38. 
29  Egan v Chadwick (1999) 46 NSWLR 568, per Spigelman CJ at 573-574. 
30  Egan v Chadwick (1999) 46 NSWLR 568, per Priestley JA at 594. 
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Claims for privilege commonly fall into two categories – Legal Professional Privilege 
(LPP) and Public lnterest Privilege (PIP). These claims are not uncommon in judicial 
proceedings. LPP is recognized and enforced by Courts in protecting the 
confidentiality of the lawyer/client relationship. PIP is a more wide-ranging and less 
readily defined privilege based, broadly speaking, on the justification for protecting the 
confidentiality of documents containing sensitive or confidential information which it 
would be unreasonably prejudicial to disclose to the public. 

… 

While Courts apply developed principles in ruling on claims for privilege, Parliament 
will evaluate the claim (usually by its Arbiter) to consider whether it is in the public 
interest to uphold it. This process involves balancing against each other two heads of 
public interest that are in tension. On the one hand, there is a public interest in not 
invading lawyer/client relationships and a public interest in protecting what might be 
called commercially sensitive material. And, on the other hand, there is a contrary 
public interest in recognizing the public’s right to know and the need for transparency 
and accountability on the part of the Executive.31  

2.27 This position was further elucidated by Sir Laurence Street in June 2006 in a report on the sale 
of PowerCoal Assets: 

… [i]t must be accepted that the making and testing of such claims are part of the 
democratic process. In the constitutional fabric of the state of New South Wales there 
is no absolute doctrine of separation of powers as there is for example in the 
Commonwealth and the United States. The NSW Parliament is supreme in its 
authority over the Executive but, in deference to the public expectation that the three 
branches of Government will co-exist in a conventionally ordered relationship, the 
underlying philosophy of the separation of powers doctrine is a relevant 
consideration, albeit that it is not constitutionally mandated or enforceable. Hence the 
existence of Parliament’s authority to over-ride the Executive in the matter of the 
production of documents. It is a power that exists but is exercised only where it is, in 
the judgement of Parliament, in the public interest to do so.32 

2.28 Claims of public interest immunity have been validly made in the past in relation to such 
issues as protecting the identity of an informant where it concerned the enforcement or 
administration of the law33 and sensitive policy considerations relating to the application of the 
Government’s policy of attracting investment to the State.34  

2.29 However, examples where claims of public interest immunity have not been upheld include in 
relation to the conditional lease of a former quarantine station on the foreshores of Sydney 
Harbour, when it was held that the public interest in the foreshores of the harbour and the 
stewardship of the site outweighed the confidentiality of government policy in relation to the 

                                                           
31  Independent Legal Arbiter, ‘Disputed Claim of Privilege – Papers on Cross City Motorway 

Consortium, Second report’, 20 October 2005, pp 1-2. 
32  Independent Legal Arbiter, ‘Disputed Claim of Privilege – Sale of PowerCoal Assets’, 27 June 2006, 

p 6. 
33  Independent Legal Arbiter, ‘Disputed Claim of Privilege – Papers on M5 East Motorway, 25 

October 2002, p 6. 
34  Independent Legal Arbiter, ‘Disputed Claim of Privilege – Mogo Charcoal Plant’, 28 May 2002, p 3. 
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site,35 and in relation to the appointment of Mr Peter Scolari as the Administrator of the 
Wellington Local Aboriginal Land Council, where it was held that the public interest in 
transparency and accountability concerning the appointment of Mr Scolari outweighed any 
matters of Government policy.36 

Committee comment 

2.30 At the outset, the committee notes that it is constrained in its comments on this matter by the 
fact that parts of the Crown Casino VIP Gaming Management Agreement, parts of the 
‘Submission in support of claim for privilege by the Department of Premier and Cabinet’ and 
accompanying correspondence, and all three submissions to this inquiry in their entirety 
remain confidential. As such, the committee cannot refer to certain specific issues raised in 
those documents. However, the committee can offer some general observations on this 
matter.  

2.31 As a general principle, the committee’s starting point in this matter is that the Parliament is an 
independent arm of the government, separate from the executive. As such, confidentiality 
arrangements entered into by the executive as part of the workings of government are not 
binding on the House. One of the primary roles of the Legislative Council is to review the 
operation of the executive as the House of Review.  

2.32 The committee’s other point of departure is that the arrangements of the House under 
standing order 52 for ordering the production of State papers from the executive government 
and dealing with claims of privilege over those papers are very well established and 
understood. Since the last of the Egan decisions in 1999, the House has made over 300 orders 
for papers. In almost 50 instances, the services of an independent legal arbiter have been 
employed. In the committee’s view, the process is robust and effective.  

2.33 From that basis, the committee has reviewed the report of the Independent Legal Arbiter, the 
Honourable Keith Mason AC QC, in this matter, and is satisfied that the approach of Mr 
Mason to the three claims of privilege addressed in his report is entirely consistent with case 
law, the law of privilege, and the practice and findings of past Independent Legal Arbiters. 
The committee finds no fault with Mr Mason’s reasoning. 

2.34 In this particular instance, however, this inquiry has afforded the committee an opportunity to 
seek further submissions from interested parties on those specific sections of the Agreement 
over which Dr Kaye has disputed privilege. The committee has received three further 
submissions which were not available to Mr Mason at the time he compiled his report.   

2.35 As indicated, the matters raised in those three submissions are confidential. However, having 
reviewed the three submissions, the committee does not believe that it has before it in those 
submissions any new or significant information that was not available to Mr Mason at the time 
he prepared his report that would cause the committee to alter its views as to Mr Mason’s 
recommendations.  

                                                           
35  Independent Legal Arbiter, ‘Disputed Claim of Privilege – Conditional Agreement to Lease the 

Quarantine Station’, 31 July 2001, pp 2-3. 
36  Independent Legal Arbiter, ‘Disputed Claim of Privilege – Appointment of Mr Peter Scolari as 

Administrator of the Wellington Local Aboriginal Land Council’, 17 October 2001, pp 2-3. 



PRIVILEGES COMMITTEE
 

 

 Report 72 - November 2014 13 
 

2.36 While the committee cannot comment directly on the matters raised in the submissions, it 
does provide some general observations, drawing in part on the matters that are publicly 
available in the original claim of privilege made by DPC.  

Commercial confidentiality 

2.37 In relation to the issue of commercial confidentiality, the committee does not believe that 
commercial confidentiality supports non-disclosure of potentially sensitive but nevertheless 
settled matters. While not ruling out other successful claims of commercial confidentiality, the 
committee notes that in the past, claims of commercial sensitivity have been more likely to 
succeed where the information would directly affect current contractual negotiations being 
undertaken by the government. 

2.38 In the particular instance of the Crown Casino VIP Gaming Management Agreement, the 
committee believes that the arrangements entered into in the Agreement for regulating the 
operation of a restricted gaming facility at Barangaroo do not fall into the above category of 
ongoing contractual negotiations. Nor are there any other obviously significant commercial 
considerations. Rather, the Agreement is a complex but relatively predictable and settled legal 
framework entered into by the parties under express statutory authority. Competitors to 
Crown would expect such an arrangement to be in place. The committee also notes that the 
information in Schedule 2 to the Agreement has not been sought to be made public at this 
time, based in part on commercial considerations.  

2.39 The committee doubts that there would be any substantial long term commercial damage to 
Crown Resorts Limited by the lifting of privilege over the disputed sections of the Agreement.  

2.40 The committee also believes that private companies entering into commercial arrangements 
with the Government should be aware of the potential for outside scrutiny by the Parliament. 
This was explicitly acknowledged by Mr Mason when he stated in his report: 

The parties to the Agreement and any other regulators … should be taken to know 
that a statutory agreement of this type would attract parliamentary oversight and that 
the interests of good government in New South Wales would be the primary focus of 
attention. 

Statutory secrecy 

2.41 On the issue of statutory secrecy, it is reasonably settled law that claims of statutory secrecy, in 
this case over the Agreement, do not override the powers of the Parliament. The committee 
believes that claims to the contrary, and citation of section 17 of the Gaming and Liquor 
Administration Act 2007, are in the words of Mr Mason ‘misplaced’.  

Public interest immunity 

2.42 On the matter of public interest immunity, as noted, the committee is not in a position to cite 
in detail arguments raised in submissions to this inquiry. However, as a general observation, 
the committee notes that issues of corruption and crime prevention are ongoing issues for all 
jurisdictions worldwide that host casinos. Protecting the integrity of casino operations is the 
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role of casino regulators, in both Australia and elsewhere. As such, there is a public interest in 
knowing that casinos are regulated effectively, and that in this particular instance, the 
Independent Liquor and Gaming Authority is essentially doing its job.  

2.43 The committee accepts that meaningful parliamentary debate on this matter would be 
enhanced if the terms of Schedule 1 in particular were in the public domain. The release of 
such information may reassure the Parliament and the public that the Independent Liquor and 
Gaming Authority is discharging its responsibilities as it is required to do.  

2.44 Arguments speculating that in the future third parties will be unwilling to share information 
with regulators and the government are not persuasive, as parties unwilling to provide such 
information to regulators and the government in the future will necessarily exclude themselves 
from such future contractual arrangements.  

Conclusion 

2.45 In the absence of any persuasive new material in the submissions, the committee supports the 
findings of the Independent Legal Arbiter, the Honourable Keith Mason AC QC, in his report 
on the disputed claim of privilege over the Crown Casino VIP Gaming Management 
Agreement.  

 
 Finding 1 

The committee supports the findings of the Independent Legal Arbiter, the Honourable 
Keith Mason AC QC, in his report on the disputed claim of privilege over the Crown Casino 
VIP Gaming Management Agreement.  

 

 Recommendation 1 

That the House adopt the findings of the Independent Legal Arbiter and order that a copy of 
the Crown Casino VIP Gaming Management Agreement be laid upon the table by the Clerk 
with only the following portions of the Agreement redacted and available to members of the 
Legislative Council only:  

 the particular date in the third definition at issue in clause 1.1 

 clause 8 in its entirety and the accompanying definition in clause 1.1 

 clause 12 in its entirety 

 the contents of schedule 2. 

 

That, before being laid on the table by the Clerk, the copy of the Agreement be released to 
the Department of Premier and Cabinet for redaction of the information identified above 
and returned to the Clerk within 24 hours for tabling in the House.  
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2.46 In reaching the above finding and recommendation, the committee makes it clear that it 
makes no criticism of the Government in claiming privilege over the Crown Casino VIP 
Gaming Management Agreement as it has done. In the committee’s opinion, having entered 
into a confidential agreement, it is entirely appropriate that the Government claimed privilege 
over the document. Equally, however, the Legislative Council is entitled to investigate such 
matters independently and come to its own conclusion.  

2.47 The committee also wishes to comment on the reference of this inquiry to the committee. The 
committee has in the past been called upon to inquire into matters concerning the order for 
papers process, notably in 2013, when it conducted two inquiries into the Mt Penny order for 
papers, and matters related to the order for papers process. However, this is the first time that 
the committee has received a reference of this nature, where the independent legal arbiter has 
already reported on a disputed claim of privilege.  

2.48 While the committee has the appropriate authority to investigate the matter, it should be 
emphasised that there are already a number of steps and safeguards built into the standing 
order 52 process to ensure that the House considers fully any decision to make public a 
document or documents received over which privilege is claimed as part of return to order. 
While the committee believes that the reference of this matter to the committee was 
understandable, given the importance of the matter, and the opportunity it afforded parties to 
make further submissions on the specific sections of the Agreement over which Dr Kaye 
disputed privilege, the committee cautions that such references should not become the norm. 
In particular, the role of the committee should not become one of scrutinising the work of the 
independent legal arbiter.   

2.49 Finally, the committee notes that the submissions made to this committee currently remain 
confidential to the committee. They are not available even to other members of the Legislative 
Council. The House may, however, resolve that the submissions to the inquiry be made 
available to all members of the House on a confidential basis in the Office of the Clerk. This 
may assist the House in its further consideration of the Crown Casino VIP Gaming 
Management Agreement.  
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Appendix 4 Minutes 

Minutes No. 40 
Thursday 23 October 2014 
Members’ Lounge, Parliament House, Sydney, at 4.41 pm  
 
1. Members present 

Mr Khan, Chair 
Mr Clarke 
Miss Gardiner 
Dr Kaye 
Mr Primrose 
Revd Mr Nile 
 
In attendance: Steven Reynolds, Stephen Frappell, Rebecca Main, Velia Mignacca. 

 
2. Apologies 

Ms Fazio, Deputy Chair 
Mrs Maclaren-Jones 

 
3. Correspondence 
 *** 
 
4. Inquiry into the Crown Casino VIP Gaming Management Agreement 

The Chair tabled the terms of reference of the inquiry, as referred to the Committee by the House earlier 
this day.  
 
The Chair tabled:  

 The public redacted version of the VIP Gaming Management Agreement  

 The public redacted version of the Government claim of privilege over the VIP Gaming Management 
Agreement 

 The report of the Independent Legal Arbiter, the Hon Keith Mason AC QC, dated 21 October 2014. 
 
 The committee deliberated. 

 
Resolved, on the motion of Miss Gardiner: That the Committee secretariat prepare a briefing paper on the 
issues raised by this inquiry and in particular claims of commercial confidentiality and evaluation of the 
public interest.   
 

 Resolved, on the motion of Revd Mr Nile:  
 

1. That the Committee Chair write to the Department of Premier and Cabinet, Crown and Dr Kaye 
inviting them to provide a submission by Thursday, 30 October 2014 on the question as to whether 
the following specific portions of the VIP Gaming Management Agreement should remain 
confidential: 
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(a) the Contents table in its entirety, 
(b) the first of the disputed definitions in clause 1.1, being the term defined for the purposes of 

Schedule 1,  
(c) the third of the disputed definitions, save for the date it contains,  
(d) clause 5.3, 
(e) clause 16.1(b), and 
(f) Schedule 1. 

 
2. That in writing to the Department of Premier and Cabinet, Crown and Dr Kaye, the Chair request 

that any parties making submissions provided a copy of their submission which can be made public 
by the Committee, if necessary with content redacted.   

 
5. Next meeting 
 Friday 31 October 2014 at 9.00 am. 
 
6. Adjournment 
 The Committee adjourned at 5.02 pm until Friday 31 October 2014 at 9.00 am.  
 
 
Stephen Frappell 
Clerk to the Committee 
 
 
Minutes No. 41 
Friday 31 October 2014 
Rm 1153, Parliament House, Sydney, at 9.18 am  
 
1. Members present 

Mr Khan, Chair 
Miss Gardiner 
Dr Kaye 
Mrs Maclaren-Jones 
Revd Mr Nile 
Mr Primrose 
 
In attendance: Steven Reynolds, Stephen Frappell, Velia Mignacca, Sam Griffith. 

 
2. Apologies  

Ms Fazio, Deputy Chair 
Mr Clarke 
 

3. Confirmation of minutes of previous meetings 
 Resolved, on the motion of Revd Mr Nile: That minutes nos 39 and 40 be confirmed. 
 
4. Correspondence 

The committee noted the following item of correspondence: 
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 Sent: 

 Letter dated 24 October 2014 from the Chair to Mr Blair Comley, Secretary, Department of Premier 
and Cabinet, inviting the Department to make a submission in relation to its inquiry into the VIP 
Gaming Management Agreement. 

 Letter dated 24 October 2014 from the Chair to Dr John Kaye inviting him to make a submission in 
relation to its inquiry into the VIP Gaming Management Agreement. 

 
Received: 

 Letter dated 30 October 2014 from Mr Blair Comley, Secretary, Department of Premier and Cabinet, 
declining the invitation to make a submission in relation to the inquiry into the VIP Gaming 
Management Agreement.  

 
5. Inquiry into the Crown Casino VIP Gaming Management Agreement 

The Chair noted that a discussion paper, prepared by the secretariat, had been distributed to members.  
 
The Chair noted the receipt of confidential submission nos 1 – 3, together with a redacted version of 
submission 3.  
 
The committee deliberated. 
 
Resolved, on the motion of Mrs Maclaren Jones: That submissions nos 1 – 3, and the redacted version of 
submission 3, be kept confidential, at the request of the submission authors. 
 
Resolved, on the motion of Miss Gardiner: That the committee secretariat prepare a draft report for the 
committee.   

 
6. Adjournment 
 

The committee adjourned at 10.15 am, sine die. 
 
 
Stephen Frappell 
Clerk to the Committee 
 
 
Minutes No. 42 
Wednesday 5 November 2014 
Members’ Lounge, Parliament House, Sydney, at 7.17 pm.   
 
1. Members present 
 Mr Khan, Chair 

Ms Fazio, Deputy Chair 
Mr Clarke 
Miss Gardiner 
Dr Kaye (for items 1 to 5) 
Mrs Maclaren-Jones 
Mr Primrose 
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In attendance: Steven Reynolds, Stephen Frappell, Rebecca Main. 

 
2. Apologies  
 Revd Mr Nile 
 
3. Confirmation of minutes of previous meetings 

Resolved, on the motion of Mr Primrose: That minutes no. 41 be confirmed. 
 
4. Inquiry into the Crown Casino VIP Gaming Management Agreement 

The chair tabled his draft report entitled ‘The Crown Casino VIP Gaming Management Agreement’. 
 
5. Next meeting 

Resolved, on the motion of Dr Kaye: That the committee meet again at noon on Tuesday, 11 November 
2014. 

 
6. Correspondence 
 *** 
 
7. *** 
 
8. *** 
 
9. Adjournment 
 The committee adjourned at 7.38 pm until noon on Tuesday, 11 November 2014. 
 
 
Stephen Frappell 
Clerk to the Committee 
 
 
 
Minutes No. 43 
 
Tuesday 11 November 2014 
Rm 1136, Parliament House, Sydney, at 12.05 pm.   

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Mr Clarke 
Miss Gardiner 
Dr Kaye (for items 1 to 3) 
Mrs Maclaren-Jones 
Revd Mr Nile 
Mr Primrose 
 
In attendance: Steven Reynolds, Stephen Frappell, Velia Mignacca. 
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2. Inquiry into the Crown Casino VIP Gaming Management Agreement 
The Chair’s draft report entitled ‘The Crown Casino VIP Gaming Management Agreement’, having been 
previously circulated, was taken as being read.  

Chapter 1 read. 

Debate ensued. 

Resolved, on the motion of Dr Kaye: That paragraph 1.2 be amended by inserting ‘and all references to its 
contents as well as some other matters’ after ‘Schedule 1’. 

Resolved, on the motion of Mrs Maclaren-Jones: That Chapter 1, as amended, be adopted.  

Chapter 2 read. 

Debate ensued. 

Resolved, on the motion of Revd Mr Nile: That the following recommendation be inserted after Finding 
1: 

Recommendation 

That the House adopt the findings of the Independent Legal Arbiter and order that a copy of the Crown 
Casino VIP Gaming Management Agreement be laid upon the table by the Clerk with only the following 
portions of the Agreement redacted and available to members of the Legislative Council only:  

 the particular date in the third definition at issue in clause 1.1 
 clause 8 in its entirety and the accompanying definition in clause 1.1 
 clause 12 in its entirety 
 the contents of schedule 2. 

 
That, before being laid on the table by the Clerk, the copy of the Agreement be released to the 
Department of Premier and Cabinet for redaction of the information identified above and returned to the 
Clerk within 24 hours for tabling in the House.  
 
The committee deliberated. 
 
Resolved, on the motion of Ms Fazio: That Chapter 2, as amended, be adopted.  

Resolved, on the motion of Ms Fazio: 

1. That the draft report, as amended, be the report of the committee and that the committee present 
the report to the House; 

2. That the submissions, minutes of proceedings and correspondence relating to the inquiry be tabled 
in the House with the report; and 

3. That upon tabling, all correspondence and minutes of proceedings be made public, but that all 
submissions to the inquiry remain confidential, in accordance with the resolution of the committee. 

Dr Kaye left the meeting. 

3. Confirmation of minutes of previous meetings 
Resolved, on the motion of Ms Fazio: That minutes no. 42 be confirmed. 

4. Correspondence 
*** 

5. *** 

6. Adjournment 
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The committee adjourned at 12.40 pm, sine die. 
 
 
 
 
Stephen Frappell 
Clerk to the Committee 
 
 


